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By LEONA E. FILIS

NAVIGATING THE FIGHT
FOR LEGAL RIGHTS OF
STUDENTS WITH DISABILITIES

2ing Section

- 904, IDEA,
and Special
Education

he United States Centers for :
Disease Control and Preven-
tion (“CDC”) published a re- :

port in 2016 estimating that
one in 68 school-aged chil-
dren has autism spectrum disorder.!

is the most common childhood motor
disability.?

For children with these and other
disabilities, many parents rely on their
school districts to assess and accom-
modate students. The Texas Education

districts and their ability to accom- :

modate their students. However, par-
ents have been alerted to a terrifying
trend by investigative reporting: “Over
a decade ago, Texas officials arbitrarily
decided what percentage of students
should get special education services
—8.5 percent—and since then they
have forced school districts to com-
ply by strictly auditing those serving
too many kids.”® With a cap in place
for members of the student popula-
tion to receive special education ser-
vices, what happened to the students
who were prevented from receiving
necessary services? Most parents and
education advocates were left with
few options, including (1) no special
education services in school, (2) lim-
ited accommodations, or (3) removal
from public school for private school
or homeschool. For students with dis-
abilities, their legal rights in local pub-
lic schools can stem from two federal
sources, Section 504 and IDEA.

A. Section 504
Section 504 of the Rehabilitation Act of
1973, as amended, is first and foremost
a federal civil rights law, with the goal
to stop discrimination against people
with disabilities: “No otherwise quali-
fied individual with a disability in the
United States... shall, solely by reason
of his or her identity, be excluded from
the participation in, be denied the ben-
efits of, or be subjected to discrimina-
tion under any program or activity”
that receives federal funds.*

The definition of a disability has been

broadened under amended Section 504
i to pertain to “any person who (i) has
i a physical or mental impairment which

The CDC has also identified that one in substantially limits one or more major

323 children has Cerebral Palsy, which life activities, (ii) has a record of such
! an impairment, or (iii) is regarded as
having such an impairment.”> “Sub-
stantially limits” is defined at the local
¢ education agency level, providing broad
discretion to school districts to deter-
mine if a student’s impairment is at a
Agency is responsible for overseeing :

level to allow for eligibility of services.
The Section 504 definition of disabil-




ity, when applied in the realm of public :
education, protects students without
regard to students’ grades. Moreover,
nonacademic activities such as field :
trips, band programs, afterschool and
summer programs, and graduation :
are all included in the evaluation of a

school’s Section 504 compliance.

To effectuate the goal of protect-
ing children with disabilities, schools
are mandated each year to locate and
identify all children with disabilities :
who are between the ages of three and

21 in their district. This “Child Find”

mandate under Section 504 applies to
all children who reside within a state,
including children who attend private :
schools and public schools, highly mo-
bile children, migrant children, home- :
less children, and children who are

wards of the state.®

Once a school has located in its dis- :
trict a child that is suspected of hav-
ing a disability and potentially needing
Section 504 services, public schools
must provide a proper evaluation to de-
termine the child’s eligibility for such i
services.” The evaluation committee is
charged with considering information
from a variety of sources, including :
medical diagnoses, school-based data,
teacher recommendations, and apti- :
tude tests. Although the information
provided by a physician is significant,
the committee determines the weight i
of the information given the child’s
circumstances. An illness must be the
cause of the substantial limitation, as
defined by the school district. Assum-
ing the committee determines the stu- i
dent is eligible for Section 504 services,
the school district has a duty to provide

an “appropriate education,” which is

defined as “the provision of regular or
special education and related aids and
services that... are designed to meet the
individual educational needs...” of the
disabled persons “as adequately as the :
needs of” non-disabled persons “are
met.”® Thus, proving discrimination
under Section 504 requires a compari- :
son of the education of students with

and without disabilities.

With a Section 504 plan, schools
are not mandated to invite parents of
qualifying students to meetings that :
evaluate special services options. Sec-

tion 504 accommoda-
tions can be included in
a plan that is prepared

¢CFor children

Resolution” to bring the parties togeth-
er to discuss a possible resolution.

If pursuing a lawsuit, to establish a
violation of Section 504, plaintiffs must
demonstrate that (1) the student is dis-
abled as defined by Sec-
tion 504; (2) the student
is “otherwise qualified”

solely by the general ed- with these to participate in school
u.catlon teac.her and spe- and other activities; (3) the school
cial education teacher. or school board receives
Schools have much flex- disabilities 3 federal financial assis-

ibility to create content
for the Section 504 plan,
with broad descriptions
of accommodations,
supports and services. A
Section 504 plan should
include the designation

mentation of the Section
504 plan.

Advocates for stu-
dents’ rights can initi-
ate a dialogue with the
school once a dispute
arises concerning the
Section 504 plan. Medi-
ation or alternative dis-

pute resolution are available to parents
and their children’s advocates when :
communication with the school fails to
resolve a dispute. In the event further :
action is needed, parents can request
an impartial hearing, keeping the dis-
pute at a local level. In an escalation of :
the dispute, a written complaint may be
i required. The U.S. Department of Edu-
cation enforces Section 504 through its :
Office for Civil Rights (“OCR”), aiming
to ensure students receive an appropri-
ate education in public schools. Once
the OCR receives complaints from
parents, the OCR will investigate and :
examine the procedures of the school.
One option offered from OCR to re-
solve a complaint is “Early Complaint :
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many parents
rely on their

school districts
to assess and

is responsible for
overseeing districts
and their ability
to accommodate
their students. ?

tance; and (4) the stu-
dent was excluded from
participation in, denied
the benefits of, or sub-
ject to discrimination
at the school, In addi-
tion, to be liable, defen-

of the provider of the dccommodate dants “must know or be

supports and services reasonably expected to

and include the staff students. know of” the student’s

member of the school Th disability, though plain-
e Texas

or district who will con- . tiffs “need not establish

firm the proper imple- Education Agency that there has been an

intent to discriminate
in order to prevail un-
der § 50410
Regulations  under
Section 504 extend to
provide non-discrim-
ination protection at
Section 504

regulations are to be

college.

complied with by universities and col-
leges that receive federal funding. Ad-
ditional federal education protections
are available through special educa-
tion.

B. IDEA

The Individuals with Disabilities Edu-
cation Act (“IDEA”) is a federal special
education law for children with dis-
abilities. IDEA defines the term “child
with a disability” and includes the fol-
lowing categories of disability: autism,
deaf-blindness, deafness, developmen-
tal delay, emotional disturbance, hear-
ing impairment, intellectual disability,
multiple disabilities, orthopedic im-
pairment, other health impairment,
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specific learning disability, speech or
language impairment, and traumatic
brain injury.!' A medical diagnosis is
not the sole determinative factor for eli-
gibility for special education services.
The student’s educational performance
also must be adversely affected due to
the disability.

As with Section 504, IDEA utilizes
the “Child Find” mandate to require
schools to locate, identify and evaluate
all children with disabilities from birth
through age 21. Evaluation of eligibil-
ity for special education services must
be comprehensive and fully evaluate
any child who may need special edu-
cation services “in all areas related to
the suspected disability, including, if
appropriate, health, vision, hearing,
social and emotional status, general
intelligence, academic performance,
communicative status, and motor abili-
ties.”'? Parents may choose to take the
initiative of having their child assessed
by a professional outside of the school
system to perform an independent edu-
cational evaluation.

A “Dear Colleague” letter from the
U.S. Department of Education’s Office
of Special Education and Rehabilita-
tive Services acknowledges that un-
der IDEA all students are entitled to
a “free appropriate public education”
(“FAPE”) and emphasizes that special
education is to be “designed to meet
the child’s unique needs” and “pre-
pare the child for further education,
employment, and independent living,”
citing 20 U.S.C. §1400(d)(1)(A)."* This
is to be accomplished by an Individual-
ized Education Program (“IEP”).

Although the states’ educational
agencies set the standard of what is
appropriate under FAPE, the Supreme
Court recently ruled that states cannot
set low standards for school districts
that yield little to no educational prog-
ress as reflected in students’ IEPs. In
Endrew F. v. Douglas County School Dis-
trict RE-1, the Court noted that student
Endrew F. was diagnosed with autism
spectrum disorder at age 2, “a neurode-
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velopmental disorder generally marked : agency, an individual who can inter-

by impaired social and communica-
tion skills, engagement in repetitive
activities and stereotyped movements,
resistance to environmental change or
change in daily routines, and unusual
responses to sensory experiences.”™
The autism spectrum diagnosis quali-
fied Endrew F. to receive special educa-
tion services. The years following the
initiation of the IEP, Endrew F’s par-
ents were dissatisfied with the public
school’s inability to provide a new 1EP
with different measurable goals from
any of the prior IEPs. Frustration esca-
lated due to the lack of satisfactory re-
sults from the school district, and En-
drew F’s parents withdrew him from
school. Endrew was placed in a private
school that specializes in educating
children with autism. There Endrew
F. received superior education services
that yielded significant improvement
for Endrew F. Due to the apparent fail-
ures of the school district, year after
year, to provide an appropriate public
education for Endrew F., his parents
filed a lawsuit against the school dis-
trict. The Supreme Court noted that an

IEP is unique for the circumstances of :

the child for whom it was created. The
standard for the student’s educational
program must be appropriately ambi-
tious in light of his circumstances, not
merely de minimis progress from year
to year. Based on Endrew F, a school
must offer an TEP “reasonably calcu-
lated to enable a child to make prog-
ress appropriate in light of the child’s
circumstances.”"

In the event parents of a child receiv-
ing special education services have a
dispute with the school, the initial rec-
ommendation is to request a meeting.
In Texas, the IEP team is also called
the Admission, Review and Dismissal
(ARD) commiittee. It is mandatory that
parents of the student are included
as part of the IEP Team, as well as at
least one general education teacher, at
least one special education teacher, a
representative of the local education
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pret the evaluation results, a guest of
the parents, and if appropriate, the stu-
dent. Parents can dispute the proposed
content for the IEP and request time
to review the TEP prior to signing, and
set a new meeting. To maximize nego-
tiations for goals and accommodations
in the proposed IEP, options include
having the IEP meeting with a trained
facilitator or attending a mediation.
Escalation measures for IEP disputes
include filing a notice with the school
district and filing an administrative
complaint with the state’s education
agency.

Under IDEA, parents who allege
school district violations of law can
address their disputes at a due process
hearing. IDEA has a two-year statute of
limitations to file such disputes, from
the date the dispute was known. The
school district does not reimburse par-
ents for attorney fees unless the parent
wins the case.

C. Additional Protections for Texas
Special Education Students

Parents of students receiving special
education services, or a trustee or staff
member, have the right to request, in
writing, the installation of video sur-
veillance equipment in self-contained
classrooms or other special education
settings.'® “Cameras in the classroom”
legislation is designed to prevent situ-
ations of abuse of special education
students who may not be able to in-
form their parents of abuse suffered at
school. The inspiration for this Texas
legislation is due, in part, to a parent of
a former student in Keller Independent
School District in the special education
program. According to evidence pre-
sented in the lawsuit, the student suf-
fered a broken thumb, dislocated knee,
and skull contusions, on separate occa-
sions, while he was on the school cam-
pus, but due to his disability, he could
not verbalize details of his abuse.'” This
protection measure, offered to students
receiving special education services,




will not be provided on campus with-
out a proper request.

D. Are these Regulations in Jeopardy?
In response to Presidential Executive
Order 13777, “Enforcing the Regulatory
Reform Agenda,” the U.S. Department
of Education has begun the process of
evaluating which of its regulations may
be appropriate for repeal, replacement,
or revision due to factors such as caus-
ing job elimination, being outdated
or ineffective, or imposing costs that
exceeds benefits.'® One could argue
that Congress has stated that the pro-
tections provided to children through
IDEA (in 1983) shall not be lessened
“except to the extent that such regula-
tion reflects the clear and unequivocal
intent of Congress in legislation.””

E. Where Does Texas

Education Rank?

Where does Texas rank in meeting the
IDEA standards of the U.S. Depart-
ment of Education’s Office of Special
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Education and Rehabilitative Services?
According to the “2017 Determina-
tion Letters on State Implementation
of IDEA,” Texas’s status for IDEA Part
B—which serves students from ages
three to 21—is “Needs Assistance.” A
state receiving a “Needs Assistance”
determination for two or more consec-
utive years is subject to the Department
taking an enforcement action against
the state. For IDEA Part C, which is
focused on schools serving infants and
toddlers up to age two, Texas’s status is
“Meets Requirements.”*

With a growing number of students
requiring accommodations and pos-
sibly special education services, Texas
must meet the federal standards as set
out in Section 504 and IDEA. It is up
to parents, advocates, and attorneys to
ensure that the most vulnerable of our
student population have their rights
protected to ensure a successful educa-
tional career. &

Leona E. Filis is the managing attorney
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at The Filis Law Firm, PC, a firm with
a focus on helping families with children
with special needs.

Endnotes

1. hups://www.cde.gov/nebddd/autism/data html.

2. htips://www.cde.gov/nebddd/cp/data.himl.

3. Brian M. Rosenthal, Denied: How Texas keeps tens

of thousands of children out of special education,

HOUSTON CHRONICLE, Sept. 10, 2016.

29 U.S.C. § 794(a) (2016).

34 CER. § 1043G)(D).

20 US.C. § 1412(2)(3) (2016).

34 C.FR. § 104.35 (2017).

34 C.ER. § 104.33(b) (2017).

Nathanson v. Med. Coll. of Pa., 926 F.2d 1368,

1380-81 (3d Cir. 1991); 34 C.ER. 8§ 104.4(a), (b).

10. Nathanson, 926 F.2d at 1381, 1384; see also Al-
exander v. Choate, 469 U.S. 287, 296-97 (1985).

11. IDEA 2004 Regulations, 34 C.F.R. § 300.8 (2016).

12.34 C.FR. § 300.304()4) (2017).
13. https://www2 ed.gov/policy/speced/guid/idea/
memosdcltrs/guidance-on-fape-11-17-2015.pd!.
14. Endrew F. v. Douglas Cnty. Sch. Dist. RE-1, 137 S.
Ct. 988, 996 (2017).

15. Id: at 999.

16. Tex. Educ. Code Ann. § 29.022; 19 Tex. Admin.
Code Ann. § 103.1301.

17. Rideau vs. Keller Indep. Sch. Dist., 819 E3d 155,
158 (5th Cir. 2016).

18.82 Fed. Reg. 12285 (Feb. 27, 2017).

19.20 U.S.C. § 1406(b)(2) (2005).

20. https://www2.ed.gov/fund/data/report/idea/idea
factsheet-determinations-2017.pdf.

© 0N o Lo

January/February 2018 25




